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An Analysis of the Formal Requirements for Establishing a Right of Residence by Will

Jiang Wenyang
(Shantou University, Shantou, Guangdong 515821)

Abstract: As a significant civil right, the right of habitation has been established in the Civil Code of the People's Republic of China
(hereinafter referred to as the "Civil Code"), which bears profound implications for safeguarding the housing rights and interests of
vulnerable groups and optimizing the allocation of housing resources. This paper focuses on the formal requirements and legal
application of establishing the right of habitation by will under the Civil Code, with a core response to two major controversies: whether
the written form required for contractual establishment should be followed, and the impact of formal defects on the validity of the
establishment of the right of habitation. The establishment of the right of habitation by will is a unilateral legal act, which does not need
to refer to the written form requirements for contracts, but merely needs to comply with the statutory forms of will prescribed in Articles
1134 - 1138 of the Civil Code (including holographic, notarially attested, audio-visual, oral, and other forms). Among these, oral wills
are subject to the restrictions of "critical circumstances" and "presence of witnesses." If the critical circumstances are eliminated and the
testator is able to make a will in other forms, the oral will becomes invalid; however, if all heirs unanimously acknowledge it, the right of
habitation may be established in accordance with such will. The formal requirements of a will are constitutive elements. Formal defects
result in the invalidity of the will in principle, but may be remedied: in the case of absence of witnesses, if there is sufficient evidence to
prove that the will reflects the true intention of the testator and other statutory requirements are met, the defect may be cured; in the case
of absence of signature, a holographic will may be remedied by fingerprint or seal, while a notarially attested or printed will may only be
remedied by fingerprint.
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